White Paper Update – Implementation of Trust, Assurance and Safety
Background
1. At its meeting of 28th June, 2007, Council received an update on the work being carried out by the Project Board and the four workstreams reporting to it – Governance, Revalidation, Tackling Concerns, and Registration – which had been established by Council to oversee the work required by GOC to implement the reforms of the White Paper. An update was also given on the programme of legislation planned by the Government and the progress of the working groups which had been set up by Government to carry forward the reforms in the White Paper.
2. This paper is a further progress report on this work. In addition, the paper highlights those areas where decisions are required from Council in order to progress this work.

The Legislative Programme

3. The Government has yet to publish a detailed implementation plan. However, the programme of legislative change is understood to be extensive, and will include numerous Section 60 Orders as well as the introduction of new primary legislation. What is currently known and understood about the intended programme is outlined below.
(i) The Health and Social Care Bill
4. The Health and Social Care Bill was announced in the Queen’s Speech on November 6th, and is due to have its first reading later in November.

5. The Bill will include provisions to establish an Independent Adjudication Body to hear fitness to practise allegations referred to it by regulatory bodies (initially the GMC only), a new duty for fitness to practise panels to apply the civil standard of proof, and revisions to the constitution of the Council for Healthcare Regulatory Excellence (CHRE). The Bill will also remove the current restriction in the Health Act 1999 which prevents the use of Section 60 Orders for the purpose of installing lay majorities on Councils.
6. It is expected that the Bill will receive Royal Assent in July 2008.

(ii) Section 60 Orders – Health Care and Associated Professions (Miscellaneous Amendments) Orders 1 and 2, 2007
7. The Government is to consult shortly on two related Section 60 Orders.

8. These Section 60 Orders will include the following provisions:

· Standardisation of the main objective of regulatory bodies, which is to protect, promote and maintain the health, safety and well being of members of the public, and in particular those members of the public who use or need the services of the body’s registrants;


· Standardisation of the statutory duties to ensure that regulators consider the interests of stakeholders in their deliberations;


· Improved arrangements for accountability to Parliament, covering annual reports (including arrangements to ensure that the regulator adheres to good practise in relation to equality and diversity, and a report on the effectiveness of its fitness to practise procedures), annual accounts and business plans;


· Powers enabling regulators to treat health care professionals who have been included in a barred list under the Safeguarding Vulnerable Groups Act or the Protection of Vulnerable Groups (Scotland) Act as having impaired fitness to practice;


· New constitutional arrangements for the regulatory bodies, including provision for the constitution of Councils to be set out in Privy Council Orders rather than in primary legislation; 
· Standardisation of order and rule making procedures;


· Registration of council members’ interests;


· Introduction of powers for Councils to delegate their function of appointing members of statutory committees to another body.
9. It is anticipated these Section 60 Orders will be laid in Parliament in spring 2008.
(iii) Section 60 Order – Statutory Committees, lay majorities etc.
10. The Government intends to consult on a further Section 60 Order in June-August 2008, with the intention that this is laid in Parliament in October 2008.

11. This Section 60 Order will remove restrictions on the use of Privy Council Orders relating to the constitution of Council from installing lay majorities onto Councils (following the changes made by the Bill to the Health Act – see above). This Section 60 Order will also deal with any reforms to the statutory committees of Councils.
(iv) Privy Council Order – Constitution of Council
12. Assuming the above legislation is on time, a Privy Council Order setting out the constitution of Council could then be consulted on from October – December 2008, for Privy Council approval early in 2009.

13. Once approved, the Appointments Commission will then be able to advertise for posts and begin the process of a appointing a new Council. As such, it is anticipated that a new Council could be in place in the spring of 2009.

(v) Further Section 60 Orders – Harmonisation of Fitness to Practise Procedures, Revalidation etc.
14. A number of further Section 60 Orders are planned to introduce other key matters outlined in the White Paper. The timetable for these is not yet known.

Council is asked to note the legislative programme.
National Working Groups
15. At its meeting of 28th June, 2007, Council noted that seven National Working Groups had been established by Government to develop key themes from the White Paper and oversee their implementation. The membership of these Working Groups has now been confirmed and most are now meeting (with the exception of the Tackling Concerns Nationally Working Group) – see Annex 1.
16. GOC is represented on the following national working groups: Tackling Concerns Locally (Ian Hamer); Non-Medical Revalidation (Jon Levett); and Health for Health Professionals (Rosie Varley and Peter Coe).
17. The working goups are progressing at different paces. The Enhancing Confidence in Healthcare Professional Regulators Working Group is due to report by the end of November 2007. This report will make recommendations relating to the future governance of health regulators.
Council is asked to note the current position regarding the National Working Groups.

GOC’s Approach to Progressing Implementation

18. At its meeting of 24th October, 2007, the Project Board agreed that, to facilitate GOC’s planning, it was necessary to identify those areas where Government had taken a firm decision, those areas which GOC was able to influence, and those areas where it would be left to GOC to decide how the reforms were implemented. The table in Annex 2 gives a summary of how this breaks down in relation to the work of each workstream.
19. In terms of the legislative timetable, the issues taking immediate priority relate to the work of the Governance Workstream and the Tackling Concerns Workstream.
Council is asked to agree the approach outlined above.

Governance
20. The Governance Workstream has produced an interim report identifying key areas for consideration by Council – see Annex 3. In particular, the Workstream has highlighted the following issues upon which decisions are required from Council as a matter of priority:
· The future constitution of the registrant membership of Council (see paragraphs 15-19 of Annex 3);
· The adoption of a stakeholder strategy (see paragraphs 34-37 of Annex 3);

· The background, competencies and experience required of Council members (see paragraphs 10-14 of Annex 3);

· The position of those statutory committees with an advisory function and whether these should be retained as committees established by statute (see paragraphs 21-24 of Annex 3).
Council is asked to consider and agree its position with regard to the above issues.
Tackling Concerns
(i) The Civil Standard of Proof
21. The Tackling Concerns Workstream has highlighted the issue of the implementation of the civil standard of proof as a matter requiring Council to make a decision.

22. The Health and Social Care Bill includes provision for a new statutory duty for  the civil standard of proof to be applied in fitness to practise hearings. The Workstream has considered the changes that will be required to the Fitness to Practise Rules to ensure that GOC will comply with the legislation. Following proposals made by the General Medical Council in their consultation on this issue, the Workstream proposes that the following clause be added to the Fitness to Practise Rules:
‘The Standard of Proof applicable before a committee or a panel for findings of fact is the standard of proof required in civil proceedings.’
23. Before making a rule change of this nature, Council is required to ‘consult such organisations representing the interests of registrants as it appears appropriate to the Council to consult’ (Section 23C(10) of the Opticians Act 1989).
Council is asked to agree that consultation be undertaken on the clause outlined above.
24. The Workstream has considered the timing of the introduction of the civil standard. In particular, it has considered whether the civil standard should be applied prior to its becoming a statutory duty once the Bill is enacted. The Workstream was mindful of the outcome of the consultation undertaken by Council in January – March 2006 on the issue of the standard of proof, and the decision taken by Council in June 2006 for the criminal standard of proof to be used in fitness to practise proceedings. As such, it recommends to Council that the criminal standard of proof should continue to be used in fitness to practise proceedings until such time as the statutory duty to apply the civil standard comes into force. [Assuming the passage of the Bill through Parliament is straightforward and it receives Royal Assent in July 2008, and that there is a three month implementation period, this would mean that there was a legal obligation for the civil standard to be applied in hearings from October-November 2008].
Council is asked to agree that the criminal standard of proof should continue to be used in fitness to practise hearings until such time as the new statutory duty to apply the civil standard of proof comes into force. 
(ii) The Independent Adjudication Body 
25. At its meeting of 28th June 2007, Council agreed to support the proposal that the GOC express a formal interest to the Department of Health that it be included in the new Independent Adjudication body at the outset.  It was noted that Council would wish to consider the terms of inclusion before any decision was taken to include its own fitness to practise cases by such a body.
26. The Department of Health has been informed of Council’s view, and the Bill has been drafted to enable the Independent Adjudication body to hear GOC cases without committing GOC to a timetable for it to begin to refer cases to the new body. Discussions have taken place between GOC and the Department on the policy intentions behind the provisions in the Bill to ensure that the statutory framework under which the Independent Adjudicator will operate sufficiently mirrors the provisions under which GOC’s Fitness to Practise Committee currently operates.
27. The Tackling Concerns Workstream has been concerned that the detail regarding how the Independent Adjudicator will operate remains unknown. This is because such detail will be considered by the Tackling Concerns Nationally Working Group, whose membership is yet to be confirmed. GOC has firmly expressed its wish that it have representation on this Working group, given its interest in the Independent Adjudication body. However, the Department of Health has not been able to give GOC assurances that it will be represented (although at this stage such representation has not been ruled out).
28. The Workstream asks that Council note the current position. The Workstream will continue to monitor developments in this area and will bring to Council any matters which are material to its decision as to whether GOC’s fitness to practise cases should be referred to the Independent Adjudication body.
Council is asked to note the current position regarding the Independent Adjudication body.
