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Qualifications Directive (Directive 2005/36/EC) 

Background
European Directive 2005/36/EC (the Qualifications Directive) was adopted on 7 September 2005 and all Member States must transpose it into domestic law by October 2007, when it will come into force. The intention behind the Directive is to make it easier for qualified professionals (architects, accountants, teachers, health professionals, etc) to practise their professions in European countries other than their own. It provides for the mutual recognition of diplomas, certificates and other evidence of formal qualifications in order to assist the free movement of professionals throughout the EU.
The Qualifications Directive in effect:
· Repeals the existing “sectoral” Directives setting out the current mutual recognition arrangements for doctors, dentists, nurses, midwives and pharmacists;
· Repeals the existing “general systems” Directives which cover current mutual recognition arrangements for everyone else (including optometrists and dispensing opticians);
· Replace them with a single consolidated piece of legislation, most of which varies little from the current Directives;
· Introduces new arrangements for migrants who only want to provide services on a “temporary and occasional” basis.

In implementing the Directive, the Department of Health has been leading on the amendments that will need to be made to the various Acts of Parliament governing the health regulators. GOC has received various iterations of the amendments that will be made to the Opticians Act 1989 (and associated legislation) to implement the Directive, and offered comments on these amendments prior to consultation. The proposed amendments are now out for consultation and comments are to be submitted by Friday 17th August, 2007. The consultation documents can be found at:
http://www.dh.gov.uk/en/Consultations/Liveconsultations/DH_074933
The Department for Education and Skills (DfES) has been leading on those regulations which will cut across all professions. GOC did not receive any drafts of these regulations, despite requesting these, prior to consultation. Due to cross-referencing between the amendments to the Opticians Act and these ‘general system’ regulations, this hampered GOC’s ability to robustly respond to the proposed amendments to the Opticians Act prior to consultation. The proposed ‘general system’ regulations have now been issued by DfES for consultation and comments are to be submitted by Friday 3rd August, 2007.
Temporary provision of services
The most fundamental change that the Qualifications Directive introduces is that migrants will be able to offer services on a temporary and occasional basis without having to undergo the same system of checks as would be required for those intending to offer services permanently. There is currently no special facility for optometrists or dispensing opticians from other Member States to offer services on a temporary and occasional basis, and currently anyone wishing to do so is required to seek full registration. This will now change, and temporary and occasional migrants from other Member States will be able to be entered onto a register of visiting optometrists/dispensing opticians (without incurring a fee).
To gain entry onto the register of visiting optometrists/dispensing opticians, applicants will need to submit a declaration in advance of providing services. This will include details of any insurance cover. The declaration will be accompanied by the following documents:
· Proof of nationality;

· An attestation certifying that the applicant is legally established in another European State to provide the services, and that he or she is not prohibited from practising (even temporarily);

· Evidence of professional qualifications.

GOC may check the qualifications of the applicant, and where there are substantial differences between these and UK qualifications, may require the applicant to pass an aptitude test. Strict time limits apply to this checking process, and the applicant cannot incur a fee for the test.
Those who are on the register of visiting optometrists and dispensing opticians may then provide the same services as full registrants (including those acts reserved to registrants – sight testing etc) and may use the relevant protected titles.

Areas of concern – to be addressed in consultation response
There are a number of technical issues which remain unresolved in the draft legislation. We will work with GOC’s solicitors to ensure that the Department of Health is fully briefed about these in our consultation response.

There are also a number of substantive concerns to bring to Council’s attention. These are as follows: 
CET

Whilst temporary and occasional registrants are required to abide by UK Codes of Conduct and would fall under the fitness to practise regime should any allegations be received about them, the Department of Health has indicated that temporary registrants should not be subject to UK CET requirements. In its consultation document, the Department of Health has stated:

It would not be reasonable and proportionate to expect a temporary service provider who has to fulfil CPD requirements as a condition of legal establishment in their home Member State to have to meet the host MS’s requirements too. Where however there are no CPD requirements in the home MS, it might be argued (not for initial temporary registration, but for renewals) that such a requirement would not be unreasonable.

However, we consider that the better legal view, shared by DfES, is that such requirements would be considered to constitute an unjustifiable restriction on the freedom to provide services. Therefore we have concluded that CPD requirements (which are currently a requirement for registrants in some professions) must be disapplied in the case of temporary service providers. 

In addition, it is hard to see how such a requirement (eg to undertake so many days’ CPD per year) could be enforced in practice without being burdensome and disproportionate, especially if the provider is only providing services in the UK for a small proportion of their time.
It is proposed that GOC robustly respond to this policy decision by the DH and DfES in its consultation response, and argue that the requirement for temporary registrants to undertake CET in the UK would be proportionate and that systems could be developed to enforce it.

Insurance

Whilst those seeking temporary and occasional registration are required in their declaration to provide details of insurance cover, it is unclear from the draft legislation implementing the Directive that GOC has been given the power to refuse an applicant temporary registrant if they lack insurance or do not have adequate cover for UK practice.
It is proposed that GOC highlight in its consultation response that it requires the powers to ensure that temporary and occasional registrants are adequately insured for the services they provide.

The assessment of temporary and occasional status

One of the key difficulties is the question as to what constitutes temporary and occasional. No time limits are stated in the Directive and temporary and occasional has not been defined in the implementing regulations. The Department of Health indicates in its consultation document that it will be a matter for the judgement of the regulatory bodies, on a case by case basis, as to whether the services to be provided by an applicant are temporary and occasional in relation to their ‘duration, frequency, regularity and continuity’.
GOC has been concerned that, despite the fact a case-by-case assessment will be required, the European Commission has indicated that competent authorities will not be able to ask applicants to prospectively provide details of the services they are to offer. As such, it will be impossible to conduct any prospective assessment as to the ‘duration, frequency, regularity and continuity’ of the services to be offered to determine whether the services are temporary and occasional in nature.

It is proposed that GOC highlight in its response that it will be necessary for applicants to provide details of the services they are to offer when applying for temporary registration in order to carry out the required assessment that those services are temporary and occasional in nature.
Council is asked to note the proposed legislative changes to implement the Directive, and support the proposed responses above to the Government’s consultation. 
